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Enforcing Industrial Property Rights: 

Patent Protection From a Comparative Viewpoint

DIETER STAUDER

A. Enforcement – A Key Current Issue

I. The Need for Effective Protection of Rights

The value of intellectual property rights in practice depends on whether the
holder can take effective measures to prevent others from infringing them.1

Apart from taking the infringer to court, the right-holder can issue a 
warning to refrain from the acts in question. The main object of this may be
to arrive at a settlement with the infringing competitor, in which case the
right-holder will merely send a letter to the other party, informing it of the
position with regard to IP rights and offering to negotiate. 

Before embarking on litigation, a warning letter is the most effective pre-
ventive instrument available, though it carries an element of risk which calls
for the involvement of a qualified legal practitioner. However, any lawyer
knows that warnings are useless unless the claim against the other party can
be enforced effectively through the courts. Instituting civil proceedings to
prevent further infringement is one indispensable weapon in the right-
holder’s armoury; applying for a preliminary injunction is another particu-
larly effective means of stopping an infringer in his tracks. 

Enforcement before the courts is therefore a major test of effectiveness for
the rights conferred by the intellectual property system.2 A key requirement
is that effective protection against infringement be available at reasonable
cost to the right-holder in terms of money, time and effort. However, the

1 TRIPS, Part III “Enforcement of Intellectual Property Rights”, Art. 41–61; on these
provisions see Dreier, in From GATT to TRIPs, IIC-Studies Vol. 18, VCH 1996, Beier
and Schricker (eds.), 248–277; for further info see: www.wto.org, under TRIPS; see, e.g.
Report on implementation of TRIPS enforcement provisions, Commission on
Intellectual and Industrial Property of 16 June 1997; Prof. W. R. Cornish’s well-known
book on “Intellectual Property”, 5th ed. 2002 starts Chapter 2 “The Enforcement of
Rights”.

2 See Stauder, Patent- und Gebrauchsmusterverletzungsverfahren in der
Bundesrepublik Deutschland, Grossbritannien, Frankreich und Italien. Eine rechtstat-
sächliche Untersuchung, Cologne 1989; Bastian/Götting/Knaak/Stauder, Der Marken-
verletzungspozess in ausgewählten Ländern der Europäischen Wirtschaftsgemeinschaft.
Eine rechtstatsächliche und rechtsvergleichende Untersuchung, Cologne 1993.
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very existence of effective judicial procedures3 is already a means of ensuring
that IP rights are not violated.4 The threat of court action has to be a genuine
deterrent. 

II. Prohibition: The Most Important Sanction

The legal protection5 of intellectual property is chiefly based on the right to
prevent others from doing certain things.6 A right-holder can apply for an
injunction to restrain7 an infringer, who is usually also a major competitor,
from making or distributing the infringing product, or from using it or 
performing certain other acts. This emphasis on the right to prohibit distin-
guishes intellectual property protection from the protection offered in other
civil law matters involving the infringement of an owner’s rights. The usual
sanction8 in the civil courts is the award of compensation to the plaintiff for
infringements of his rights which have already occurred, generally in con-
nection with personal injury or property damage, an example being the
many road accidents whose consequences are resolved in this way. Monetary
compensation also plays a central role in the commercial sphere, where it is
the main remedy for breaches of contract. Prohibitory injunctions, on the
other hand, are something which the public rarely becomes aware of, except
in disputes over press complaints or infringements of the right to privacy. 

In the field of intellectual property, the purpose of prohibitory injunctions
is to protect the exclusive market position which the right-holder has estab-
lished for a product or service. An award of damages is generally insufficient
to compensate the right-holder for the injury incurred, since the cost to the
infringer often barely exceeds that of licensing the invention, and the neces-
sary funds can easily be found in his company budget.9 The deterrent effect
of compensation claims seems to be confined to the US.10
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3 The quality of courts and of judges, patent attorneys and attorneys-at-law is required
to guarantee the necessary protection of IP holders. One condition is a effective competi-
tion among these persons and also between the courts of first instance. The appeal court,
however, should have central jurisdiction like the CAFC in the US. Forum shopping is
one important means to stimulate courts and other legal personnel involved. 

4 The term: “infringed” may be the correct legal term, however “ violation” is some-
times used in European Continental law, which is based on the Roman legal tradition. 

5 In legal English: “remedy”.
6 Claims for injunction in German procedures: 90.4% in patents; 90.7% in trade marks;

in most cases the preliminary measures are directed to an injunction; see fn. 2.
7 Or: to refrain from doing certain acts.
8 “Sanction” is the legal term now used in IP instead of “remedy”; this is for the same

reason as stated in fn. 3.
9 A never ending discussion: The measure of damages mostly is based on the licensing

fees; for decades there has been pressure to increase the amount of damages awarded to the
IP owner. 

10 See Art 41 (1) 1st sentence of TRIPS: “. . . including expeditious remedies to pre-
vent infringement and remedies which constitute a deterrent to further infringements”.
See now: Proposal for a Directive of the European Parliament and of the Council on
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Prohibition is necessary because allowing an infringing product to remain
on the market will hurt the right-holder’s sales and lead to a risk of market
confusion. Trade mark infringement is a clear case in point: The appearance
on the market of a product closely resembling a trademarked item has the
effect of confusing potential customers, who are unsure of the product’s ori-
gin. In time, the market may settle down again once consumers have learned
to distinguish between the confusingly marked goods or services, but the
right-holder still loses out by the weakening of the dominant position con-
ferred by the trade mark. The same applies in patent law: If the market gets
used to the idea that several technically equivalent products are available
simultaneously, there is a risk that the customer will stop doing business with
the proprietor of the patent and go to the competition instead. 

Unlike the award of compensation, the prevention of infringing acts
involves a time factor. The length of a court case leading to an award of com-
pensation is not a matter of indifference; indeed, it may be very important,
e.g. to a plaintiff claiming damages for personal injury or assault, to receive
compensation as soon as possible. However, the time aspect is not crucial
where there is an obligation to pay interest on any damages and where the
injured party is more interested in maximising the amount of the award than
in expediting the proceedings. 

With prohibition, on the other hand, time is of the essence. A long court
case can have a highly negative impact on the right-holder’s market position.
Demanding cessation of infringement only makes sense if a court order can
be issued quickly. For this reason, preliminary injunctions, preventing fur-
ther infringement until the court has decided on the merits of the case, play
a major part in IP litigation.11

The demand for a quick procedure, leading to a very tough sanction,
involves various additional requirements. Only judges fully versed in 
intellectual property matters will be prepared to make speedy use of this 
prohibitory instrument. It is also necessary to ensure the participation of
well-trained legal practitioners and patent attorneys with the ability to pre-
pare the brief. 

A further aspect in Europe is that in cases of cross-border infringement,
protection for single national markets is not enough. The Europeanisation of
intellectual property is proof of the need for Europe-wide regulation in this
field, accompanied by corresponding judicial arrangements. I shall explore
this topic later. 
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Measures and Procedures to ensure the Enforcement of Intellectual Property Rights,
Commission of the European Communities, COM (2003) 46 final, Brussels, 30.1.2003
with the intention to improve the situation of the IP owners, Art. 17 with explanatory
memorandum.

11 Provisional measures are of paramount importance, Explanatory memorandum of
the EU proposal to Art. 10, see fn. 9 above; see also Art. 15. Preliminary injunctions in
trade marks, Germany: 50.3% of the infringing actions; UK 86.4%; see fn. 2.
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III. The European Movement in Intellectual Property 

With the Community trade mark and the Community design,12 the
European Union has created two important Community instruments
backed by a system of enforcement, involving the national courts and the
European Court of Justice. A similar arrangement remains to be devised for
copyright and patent law.

This is particularly surprising with regard to patents, in view of the central
patent grant procedure established on the basis of the European Patent
Convention (EPC) and the considerable degree of legal harmonisation
accompanying centralisation. At the post-grant stage, however, the
European patent continues to be a bundle of national rights, subject to
national jurisdiction. The efforts of the EU to create a Community patent
with its own judicial system have yet to bear fruit.

Within the framework of the European Patent Convention, moves have
begun to conclude a special agreement setting up a new judicial system, with
its own rules of procedure, for European patents. The EU Commission has
similar plans for the Community patent.13

Before the launching of these initiatives, the existing situation in
European patent law led to a form of competition among national courts.
The basis for this was the 1968 Brussels Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters, which was
recently replaced by a similarly worded Council Regulation.14 This
Community law, governing the competence of civil and commercial courts
throughout the EU member states, extends the principle that jurisdiction
rests with the member state in which the defendant is domiciled, by estab-
lishing that judgments of a court in one member state are automatically
recognised and enforceable in others. Since infringement disputes in the field
of intellectual property are civil matters, they too are covered by the
Regulation. 

The European domicile system would already have generated a large body
of European case law, had it not been for two obstacles. The first of these
consists in the fact that decisions on revocation or cancellation of a registered
industrial property right may only be taken by the courts of the country for
which the right has been granted.15 Since the defendants in patent infringe-
ment proceedings – and to some extent in proceedings concerning other
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12 Competent Authority: The Office for Harmonisation in the Internal Market
(OHIM), established by Council Regulation (EC) No. 40/94 of 20 December 1993, OJ
EC 11/1994 L, p. 1 et seq.; homepage: europa eu.int.

13 European Union: Community Patent – Common political approach of 3 March
2003, OJ EPO 2003, 218; Proposal for a Council Regulation of 16.4.2003.

14 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters, OJ EC
12/2001 L, p.1 et seq. – Brussels Regulation.

15 Art. 22 No. 4 Brussels Regulation.
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types of industrial property rights – usually file a counterclaim for invalidity,
the potential for internationalising the domicile principle is limited. The rise
of the cross-border injunction has led to divergences in the case law of the
various EU member states. A second obstacle to liberalising the domicile
principle arises from the fact that cross-border competence is normally lim-
ited to the courts of the country where the defendant is resident or has his
principal place of business, and does not extend to the country where the
infringing act occurred,16 which, however, is of particular importance to the
plaintiff. 

As long as the divergence of approaches persists in Europe,17 the effec-
tiveness of industrial property protection, especially in the field of patent law,
will continue to depend on the quality of the national courts. This is the
topic to which I now turn. 

B. Infringement Proceedings – The Most Common Form

of Legal Action in Industrial Property 

I. Types of Action in Intellectual Property 

In industrial property, and probably in copyright too, the majority of legal
disputes concern infringement, followed by issues of rights ownership18 and
licensing matters. The various types of procedure in this field include actions
for performance and for obtaining positive and negative declaratory judg-
ments. Compulsory licensing actions are rare.19

Licensing agreements often contain arbitration clauses, enabling disputes
in this area to be settled by a tribunal. In infringement cases, arranging for
arbitration – which can only be done after the event – is very rare. In certain
areas, for example in disputes over domain names, arbitration and mediation
have come to play a particularly prominent part.20

This trend is likely to continue with designations, since symbols tend to be
short-lived, and in certain areas of the law relating to fashion. In the “classic”
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16 Art. 5 No. 3 Brussels Regulation: forum or court of the place of tort.
17 Answer may come now from the ECJ : Reference of the OLG Düsseldorf of 5.

December 2002 to the European Court of Justice for preliminary ruling, C – 4/03, relates
to the interpretation of Art.16 No. 4 Brussels Convention whose text is identical with Art.
22 No. 4 Brussels Regulation.

18 Action for entitlement to the patent or patent application; action en revendication.
19 See, however, the discussion about Doha, 4th WTO Ministerial Conference, Qatar,

9.–14. 11. 2001; e.g. Nolff, Compulsory Patent Licensing in View of the WTO
Ministerial Conference Declaration on the TRIPS Agreement and Public Health, JPOS
2002, 133 with the Declaration in the Annex; Report of the Commission on Intellectual
Property Rights: Integrating Property Rights and Development Policy, Executive
Summary, London, September 2002.

20 Plant, Resolving International Intellectual Property Disputes, International
Chamber of Commerce, 1999; see the activities of the WIPO Arbitration and Mediation
Center, WIPO, Geneva.
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fields of patent and trade mark law, there is little evidence as yet of a shift
towards alternative dispute resolution (ADR).

II. Infringement Disputes – Towards a Definition 

The defining feature of infringement proceedings in the IP field is that the
plaintiff is the owner (or licensee) of a right which the defendant has allegedly
breached. This, as we have seen, typically leads to applications for injunctive
relief and damages, often accompanied by requests for information and the
production of invoices. In some cases the plaintiff also demands the destruc-
tion or confiscation of the infringing goods, and the publication of the judg-
ment. A further typical aspect of infringement disputes is the fact that the
court begins by determining whether or not an infringement has occurred,
before going on to hear an expert assessment of the injury caused and taking
a further decision fixing damages. 

C. Characteristics of Patent Infringement Proceedings

I. Frequency

Determining the frequency of patent infringement proceedings in Europe is
difficult, because not all the courts keep detailed records. A survey (based on
the years 1998–2000) carried out by the EU Commission in 2001 points to
an annual maximum of 1,200 patent infringement cases being heard at first
instance in the EU member states. However, no figures were available for
Italy, a country where infringement actions could well be frequent. The 
statistical picture is also blurred by the fact that other kinds of action are
bracketed with infringement proceedings in France and the UK, which are
both major IP countries. 

My own view is that the quoted figures need to be treated with caution.
Infringement proceedings in Germany are a case in point. My research21

showed that in the early 1970s the annual number of cases coming before the
regional courts with jurisdiction for infringement totalled around 125. A
study based on the year 1990 showed that the German courts had dealt with
286 disputes relating to patents, utility models and employee inventions.
These figures also included an element of guesswork.22 The annual average
number of patent infringement actions in 1998–2000 is said to be 611 – a
very steep rise. 

This number of patent infringement actions may at first seem high, but the
figure is in fact low in relation to the number of patents granted. The earlier
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21 See fn. 2.
22 Hase, Mitteilungen der Deutschen Patentanwälte 1992, 23, and Mitt. 1993, 289.
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results indicated that 0.1%23 of the annual total of granted patents were
involved each year in infringement proceedings. With an average patent life
of around ten years, this means that only 1% of all patents ever become the
subject of infringement litigation. 

Moreover, at a rough estimate, only about one-third of patent infringe-
ment cases go as far as a first-instance decision. This figure varies from coun-
try to country, depending on national procedure: In Germany and France,
for example, the proportions seem to be quite similar, but the picture is
probably different in Italy, and certainly so in the UK. There, only about 5%
of all legal actions – including those for patent infringement – lead to a 
first-instance decision. Of course, the statistical frequency of decisions says
nothing at all about the quality and effect of proceedings before the courts.
Here, too, the principle applies that a good out of court settlement is often
better than a judgment. 

II. Typical Issues in Infringement Proceedings 

Patent infringement proceedings have certain recurrent features which 
provide an element of standardisation. Obviously, each case is individual,
and the core issues of infringement can also open up a wide range of further
civil law issues. However, most disputes revolve around two topics: valid-
ity/revocation and the extent of protection conferred by the patent. In the
latter case, the key question is whether the allegedly infringing product or
process actually infringes the patent by encroaching on the protected 
subject-matter.

From the procedural angle, discussion has been continuing for some years
on the appropriate means of giving patent proprietors access to evidence held
by the alleged infringer, especially with a view to proving that infringement
has occurred. 

1. Validity or revocation of the patent 

The usual response to an infringement action is to file a counterclaim for
revocation or, less commonly, an objection of nullity. The alleged infringer’s
legal representative has to resort to these counter-measures in order to safe-
guard his client’s rights lege artis. With the system of separate first-instance
proceedings for infringement and validity, the defendant will generally apply
for revocation before the court with jurisdiction for such matters (in
Germany, this is the Federal Patents Court). Under the “one-stop”, consol-
idated procedure, defendants are more likely to counterclaim for revocation
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23 See Stauder, fn. 2, 21 (the 1% is a printing error); France 1%, see Véron, Les con-
tentieux des brevets d’invention en Franc. Etude statistique, FNDE – ASPI, novembre
2001, 5 ; different figures in US, see Lanjouw and Schankerman, An Empirical Analysis of
the Enforcement of Patent Rights in the United States, Paper prepared for the Conference
on New Research on the Operation of the Patent System, October 2001, p. 2: 1.9%.
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than under the “split proceedings” system, where filing separately for 
revocation involves considerable extra work.24 With the latter system, a
revocation action can be avoided if the parties reach a settlement after the
initial infringement claim is filed. Experience has shown that claims and
counterclaims for revocation are the most powerful weapons in the defend-
ant’s armoury. 

In infringement proceedings, the issue of invalidity is nearly always
decided before infringement per se, since the existence of a protective right is
a logical precondition for assessing whether it has been infringed. Only in
rare cases will the court refrain from examining this issue, where it is clear
that no infringing act has taken place. The reason why this seldom happens
is that a second-instance court may take a different view, which is problem-
atic if the crucial initial question of the patent’s validity was not examined at
first instance. 
Assessment for revocation and validity also requires the services of technical
experts, who may be appointed by the parties or the court. 

2. Extent of protection

Infringement proceedings regularly involve determining the extent of 
protection conferred by the patent and assessing whether the infringing sub-
ject-matter encroaches on it. Piracy, with infringement by identical goods,
is a special case. 

Following assessment as to validity, determining the extent of protection
by interpreting the claims, with the help of the description and any drawings,
is a central issue at the European level, too, where Article 69 EPC and the
Protocol on Interpretation have had a harmonising effect.25

Expert witnesses are regularly called to give opinions on the facts.
Without experts, it would scarcely be possible to explain the state of the art,
determine what the ordinary skilled person would have known at the date of
priority of the disputed patent,26 and assess equivalent infringement. Here
too, the experts can be appointed by parties or by the court, depending on
national rules of procedure. In “one-stop” proceedings, taking infringement
and revocation together, the same experts are likely to be consulted on both
issues.

3. Infringing act actually committed

As a rule, the question whether the defendant has actually committed an
infringing act and thereby breached the patent-holder’s right to prohibit
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24 44% of the German actions for infringement have been answered by a separate action
for nullity; France: 81.0% in a united system; UK 92.8%; Italy 56.9%; see fn. 2.

25 Cf. Singer/Stauder (Stauder) European Patent Convention. A commentary, 3rd ed.
2003, Carl Heymanns and Sweet & Maxwell, Art. 69 with comments, esp. note 39 et seq.

26 The expert is giving his expert opinion on the state of the art which did exist at a date
of the past! He has to be an expert in the history of the relevant technology.
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others from doing certain things, is seldom asked.27 Culpability, as a condi-
tion of liability for damages, is raised as an issue in some cases.28

4. Access to and preservation of evidence

In recent years, a good deal of attention has also been devoted to the ques-
tion of how and to what extent the patent proprietor should be granted
access to evidence held by the defendant, making it difficult or impossible 
for the right-holder to prove infringement. The key concept in this discus-
sion is saisie, as applied in France. Practice in Europe as a whole seems to be
moving towards the French model, albeit in a less rigorous form. 

The English courts have come up with the “Anton Piller” or search order,
a measure typical of English practice, which reconciles the patent propri-
etor’s need to obtain evidence with the alleged infringer’s right to protection
from the consequences of what may be wrongful accusations. The overall
situation has also improved in Germany, where the courts used to take a very
restrictive line on applications for access to evidence. A recent judgment of
the Federal Supreme Court,29 accompanied by improvements in the Code
of Civil Procedure, has aligned German practice with general European
standards. 

The toughest measure in the law of any European country is undoubtedly
saisie contrefaçon,30 which enables the right-holder to enter the alleged
infringer’s premises and seek evidence of infringement before instituting
proceedings. The evidence is gathered by experts – generally patent attor-
neys – under the supervision of a bailiff. Orders for saisie contrefaçon are issued
by the president of the first-instance court, without hearing the other party,
and generally require no more than compliance with certain rules of proce-
dure. The measure is too harsh and one-sided to be adopted as a general
European model; however, as well as facilitating the taking and preservation
of evidence, it also serves a further purpose, mentioned below, in the inter-
ests of the right-holder. 

5. Further issues in the proceedings

Inevitably, a number of further legal issues also crop up in patent infringement
proceedings. These include, in order of frequency: place of jurisdiction; own-
ership of the patent; legal responsibility (e.g. of managers) on the defendant’s
side; the question whether the allegedly infringing act was condoned by the
grant of licences and other permissions, or allowed on the basis of exceptions
such as experimental use in chemistry; and the exhaustion of rights. 
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27 13.7% of the German procedures; France: 6.6%.
28 6.4% Germany; 7.1% France.
29 BGH of 2.5.2002, GRUR 2002, 1046 – Faxkarte -; Comment bei Tillman and

Schreibauer, GRUR 2002, 1015.
30 Véron, Saisie-contrefaçon, 1999; Treichel, Die französische Saisie-contrefaçon 

im europäischen Patentverletzungsprozess, GRUR Int. 2001, 690; Tornato,
Beweissicherung bei Schutzrechtsverletzungen in Italien, VPP-Rundbrief 2003, 50.
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These issues involve legal problems which require less specialised or
strictly technical knowledge than the points outlined earlier, and can usually
be decided by an ordinary court applying general principles of civil law. 

III. “Europeanised” Questions

The issues relating to validity and revocation and the extent of protection, as
determined by interpretation, have been unified, both in the EPC and at
national level in the contracting states. The two main areas of dispute in
patent infringement proceedings are therefore covered by European or at
least harmonised law. One consequence of such Europeanisation is that the
task of the courts has become easier, as the law they have to apply is unified,
no matter whether it is European or the national law of either the country
where the court has its seat or of another country, so that judges only need to
familiarise themselves with one law for the whole of Europe.31 The issues of
jurisdiction and of what constitutes permissible non-infringing use have also
been largely Europeanised. 

In the national laws of the contracting states the definition of the exclusive
rights conferred by the patent is also unified, together with a number of asso-
ciated questions. In the area of sanctions, the prohibitory injunction also
poses few problems, as it is granted without any need to show culpability;
only the sanction of astreinte is different. Considerable variations are also
found in levels of damages and the national procedures for fixing them. 

Therefore, the biggest differences now lie in procedural law and the asso-
ciated issues, such as those arising from saisie. 

IV. Main Factors in Practice 

Two aspects of patent infringement proceedings are of key practical
importance. The first concerns the time factor, in view of the seriousness of
the sanctions involved, which require that decisions be taken as quickly as
possible. This brings us to the question of the preliminary injunction, as the
toughest form of preventive action. Here, there is a conflict between
urgency and technical complexity. Highly intricate content – especially in
chemistry and similar fields – makes injunctive relief impossible and pre-
cludes quick proceedings.

In this area, it is often said that dealing with complex technical content
requires judges with appropriate training and experience. Since the infringe-
ment courts are mainly staffed by lawyers, assisted in only some countries by
technical judges, the call for experienced judges has a rather different mean-
ing. Obviously, a judge in patent infringement proceedings must be pre-
pared to address difficult technical matters, but he must also take a balanced,
critical attitude to written or oral evidence given by experts, so as not to be
dependent on their opinion or allow himself to be manipulated by them.
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31 Singer/Stauder (Stauder), Art. 1 and 2 EPC with comments.
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The key virtue of the patent judge consists in applying his judicial abilities to
the assessment of reports and experts, in order to Make the right decision. 

Finally, costs are an issue of major practical importance. With the 
complexity of the subject-matter, retaining the services of experts, and of
specialised legal practitioners in addition to patent attorneys, imposes a heavy
financial burden on the parties. Measures such as taking evidence and carry-
ing out tests and investigations on the infringing goods also involve further
costs. Patent infringement proceedings therefore have to be evaluated from
this angle, too, so as not to disadvantage the financially weaker party. The
costs of the proceedings need to be rationalised. 

D. Requirements for an Efficient Procedure

An efficient procedure requires a specialised court which can hear techni-
cally complex cases without losing sight of the time factor. The quality of the
court rests on its experience in the field, i.e. on the professional knowledge
of the judge. He in turn can only acquire such knowledge by dealing with
sufficiently large numbers of patent cases over a considerable period. This
means that patent cases, like other IP disputes, should be concentrated in a
few courts; in smaller countries, only one or two courts should be given
jurisdiction. Concentration makes it possible to establish a fund of expert
knowledge at particular courts. It is also necessary for judges to stay at the
same court for an extended period, instead of moving elsewhere after a short
time. It would be make sense for the judiciary to create some form of 
specialised career structure, so that judges could stay within their chosen area
and not have to move away for career reasons. 

It is difficult to say how many cases a court would have to hear in an aver-
age year to meet the requirements for establishing a fund of specialist know-
ledge. This depends, inter alia, on the legal system of the country concerned.
The smaller number of IP court cases in the UK, for example, might lead to
the conclusion that a few cases is enough, but this would be mistaken: There,
the judges are former barristers who are eminent practitioners in the field and
already have the requisite degree of specialisation. 

The soundest basis for an efficient court system consists in the familiarity
of the judge with the subject-matter and the particular requirements of
infringement proceedings. 

The efficiency of patent infringement proceedings is further enhanced
by conducting them in a manner adapted to their particular requirements.
Two European examples may serve to indicate the lines along which some
experts are thinking. The above-mentioned practice of saisie under French
law – which also exists in a similar form in Belgium, Italy and Spain – is not
only a means of uncovering and preserving evidence; it also has a deterrent
effect on potential infringers. The speed and simplicity of the measure, and
the directness of access to evidence, make it clear to the infringer that he is
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on dangerous ground. The measure also makes it difficult to play for time;
initially, the right-holder has the upper hand. The second example comes
from the Netherlands, where the summary proceedings known as kort ged-

ing have been developed as a quick and efficient solution which has proved
popular – as evidenced by its use in obtaining cross-border injunctions –
and also cheap. The court concentrates on the main issues – validity and
extent of protection – and takes a quick decision.

IP infringement cases require a procedural approach which rules out the
usual practice in civil litigation of playing for time and protects the interests
of the right-holder by focusing attention on the main issues. Here, it would
be useful to follow the lesson of English law, by ordering successful appli-
cants for preliminary injunctions to post a substantial bond. This, as with
saisie, makes it clear that resorting to such measures involves an element of
risk. 

This would also raise the question of the extent to which the parties are
prepared, in view of the facts and the legal position, to accept an arbitration
procedure leading to a reasonable compromise. But without the threat posed
by an efficient court system, such reflections are of little value. 
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